AN CS INC
| BLA 96- 88 Deci ded April 10, 1998

Appeal froma decision of the New Mexico Sate Gfice, Bureau of Land
Managenent , decl aring mning clai ns abandoned and void. NWC 162272- N\WC
162273; NWC 162325.

MNfirnmed as nodifi ed.

1 Bankrupt cy (ode: Automatic Say--Mning dains: Rental
or dai mMintenance Fees: Generally

The autonatic stay provision of the Bankruptcy Code,
set forthat 11 US C § 362(a) (1994), applies to the
conmencenent or continuation of an admnistrative
"action or proceedi ng" agai nst the debtor that was or
coul d have been commenced before the comnmencenent of
the bankruptcy case. Wien a mining clainant failed to
pay the nai ntenance fees required by the Act of Aug.
10, 1993, 30 US C § 28f(a) (1994), inatinely
nmanner, its mning clains were concl usi vel y deened
forfeited as a natter of law This forfeiture occurred
w thout an action or proceeding wthin the neani ng of
11 USC 8 362(a) (1994).

APPEARANCES  Leland T. Tayl or, A buquerque, New Mexi co, President,
Agronics, Inc.; Gant Vaughn, Esg., dfice of the Held Solicitor, US
Departnment of the Interior, Santa Fe, New Mexi co, for the Bureau of Land
Managenent .

(AN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR S

Agronics Inc. has appeal ed froma Decision of the New Mexico S ate
Gfice, Bureau of Land Managenent (BLM), dated Gctober 17, 1995, decl aring
abandoned and void three nining clains, NWC 162272- N\MC 162273 and NWC
162325. The BLMtook this action because it found that Appellant had
failed to nake tinely paynent of mai ntenance fees on or before August 31,
1995.

Under section 10101 of the Qmibus Budget Reconciliation Act of August
10, 1993 (the Act), 30 US C 8§ 28f(a) (1994), the hol der of an
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unpatented mning claim mll site, or tunnel siteis required to pay a

cl a mnai ntenance fee of $100 per claimon or before August 31 of each year
for the years 1994 through 1998. Uhder 30 US C § 28i (1994), failure to
pay the clai mnai ntenance fee "shall conclusively constitute a forfeiture
of the unpatented mining claim mll or tunnel site by the clainant and the
claimshal | be deened null and void by operation of law" The statute
gives the Secretary discretion to waive the fee for a small mner who hol ds
not nore than 10 mning clains, mll sites, or tunnel sites, or conbination
thereof, on public |ands and has perforned assessnent work required under
the Mning Lawof 1872. 30 US C 8 28f(d)(1) (1994). The BLMhas
inplenented this statute wth a regulation that requires a clainant to file
"proof of the * * * conditions for exenption * * * wth the proper BLM
of fice by the August 31 i medi ately precedi ng the assessnent year for which
the waiver is sought." 43 CF.R § 3833.1-6(d)(2).

Appel lant' s fees were recei ved on Septenber 6, 1995, in an envel ope
bearing a postnmark of Septeniber 5, 1995. Appellant did not seek a wai ver
of paynent of the fees. No dispute about the facts is present.

Appel lant' s fees were due on or before August 31, 1995, and they were not
tinely paid See WIliamJenkins, 131 | BLA 166 (1994). Mbreover,

Appel lant failed to qualify for the grace period set forth at 43 CF.R 8§
3833.0-5(m because it did not mail its paynent in an envel ope bearing a
postnark wthin the period proscribed by law i.e., on or before August 31,
1995. See Paul W Tobel er, 131 | BLA 245, 246-47 (1994).

n appeal , Appellant states that on Gctober 25, 1994, it filed a
petition in bankruptcy under Chapter 11 of the Bankruptcy CGode, 11 US C
88 1101-1174 (1994). It contends that the autonmatic stay provided by 11
USC 8 362 (1994) stays any adverse action agai nst the bankrupt .
Liability for paynent of the nai ntenance fees was initiated prior to
Cctober 25, 1994, Appel lant states, and therefore any adverse action taken
by BLMpostpetition was barred and its declarati on of abandonnent was voi d.
i

The autonatic stay provision of the Bankruptcy Code reads in part:

(a) Except as provided in subsection (b) of this section, a
petition filed under section 301, 302, or 303 of this title * * *
operates as a stay, applicable to all entities, of--

(1) the commencenent or continuation, including
the i ssuance or enpl oynent of process, of a judicial,

1/ The BLMhas noved to dismss the appeal in this case for failure to
file a statenent of reasons in support of the appeal. A though BLM
acknow edges that Appel |l ant contests the Decision based on its bankruptcy
filing, BLMcontends that bankruptcy has no bearing on this natter. Ve
deny the notion to di smss.
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admnistrative, or other action or proceedi hg agai nst
the debtor that was or coul d have been comnmenced bef ore
t he coomencenent of the case under this title, or to
recover a claimagainst the debtor that arose before

t he coomencenent of the case under this title;

(2) the enforcenent, against the debtor or agai nst
property of the estate, of a judgnent obtai ned before
the cormmencenent of the case under this title;

(3) any act to obtai n possession of property of
the estate or of property fromthe estate or to
exerci se control over property of the estate; * * *.

[1] Appellant's argunent based on 11 US C § 362 (1994) fails for
two reasons. The statute nakes clear that the autonatic stay applies,
inter alia, to the cormencenent or continuation of an admnistrative
"action or proceedi ng" agai nst the debtor that was or coul d have been
commenced before the commencenent of the bankruptcy case. Wen Appel | ant
failed to pay the nai ntenance fees in atinely nanner, its clains were
concl usi vel y deened forfeited as a natter of law 43 CF R 8§
3833.4(a)(2). This forfeiture occurred wthout any "action or proceedi ng"
wthinthe neaning of 11 US C § 362(a) (1994). The fact that Appellant
had filed a petition in bankruptcy prior to its tardy paynent did not
preclude the forfeiture of its clains in accordance wth the Act and
regul ati ons.

Such an interpretation is consistent wth our holding in Geat Vstern
Petroleum& Refining G., 124 IBLA 16, 26 (1992), where we concl uded t hat
the autonatic termnation of an oil and gas |l ease under 30 US C 8§ 226(i)
(1994) is not an "action or proceeding” wthin the neaning of 11 US C 8§
362(a) (1) (1994). See also Ptarnmigan ., 91 IBLA 113, 118 (1986), aff'd
sub nom Bolt v. Lhited Sates, 944 F.2d 603 (9th dr. 1991) (BLMs
deci sion deeming mning cla ns abandoned and void for clainant's failure to
nake annual filings was declaratory of existing facts and did not
constitute the action which caused the voiding of the clains.)

The second reason why Appel lant's argunent nust fail is also found in
11 USC 8 362 (1994). Commencenent of Appel | ant's bankruptcy case began
wth the filing of its petition in bankruptcy on Gctober 25, 1994. For the
autonatic stay to apply in this case, the Departnent nust have been able to
conmence a suit to recover the nai ntenance fees for the 1996 assessnent
year prior to Gotober 25, 1994. Appellant has of fered no expl anati on how
such a suit could have been initiated.

Appel lant al so points to the small miner's wai ver avail abl e under 43
CF R 8 3833.1-6, but nowhere does it claimthat it sought this exenption

in accordance wth the regulation. HFHnally, Appellant argues that it isin
the public interest to reverse BLMs Decision. The basis for this
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argunent is Appellant's allegation that it is the enpl oyer of 10-30 peopl e
whose livelihood wll be jeopardized by |oss of the clains. No provision
inlawor regulation authorizes the Board to afford any relief fromthe
statutory consequences, and the Board may not consider special facts or
provide relief in viewof mtigating circunstances. Paul W Tobel er,
supra, at 249.

The BLMdecl ared these cl ai ns abandoned and void. However, under 43
CFR 8 3833.4(a)(2), the failure to pay the nai ntenance fee or file the
wai ver certification wthin the tine prescribed does not constitute an
abandonnent of the clains; instead, such a failure "shall be deened
conclusively to constitute a forfeiture” of the clains. Accordingly, under
the Act and inpl enenting regul ation the clains in question are deened
forfeited, and BLMs Decision is nodified accordi ngly.

Therefore pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision of
the New Mexi co State Gfice is affirned as nodifi ed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Gil M Fazier
Admini strative Judge
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